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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  311 
[FRL-3259-6] 

Worker  Protection  Standards  for 
Hazardous  Waste  Operations  and 
Emergency  Response 

agency:  Environmental  Protection 
Agency  [EPA]. 

ACTION:  Proposed  rule. 

summary:  The  purpose  of  this 
rulemaking  is  to  propose  the  application 
of  worker  protection  standards  for 
employees  engaged  in  hazardous  waste 
operations  pursuant  to  section  126(f)  of 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (Pub.  L  99- 
499)  (SARA).  These  standards  will  apply 
to  employees  of  State  and  local 
governments  in  States  without  approved 
State  plans  under  section  18(c)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (OSH  Act).  The  Occupational 
Safety  and  Health  Administration 
(OSHA)  has  proposed  standards 
applicable  to  Federal  employees,  private 
employees,  and  State  and  local 
employees  in  States  with  OSHA- 
approved  State  plans.  For  the  purpose  of 
this  EPA  proposal,  the  public  is 
requested  to  review  the  proposed  OSHA 
regulation  of  August  10, 1987  (52  FR 
29620).  Not  later  than  90  days  after  the 
promulgation  of  OSHA’s  final 
regulation,  EPA  will  promulgate 
identical  standards  for  State  and  local 
employees  in  States  without  OSHA- 
approved  State  plans. 

date:  Comments  must  be  received  on  or 
before  November  16, 1988. 

ADDRESSES: 

Comments;  Comments  should  be 
submitted  in  triplicate  to  Emergency 
Response  Division,  Superfund  Docket 
Clerk,  Attention:  Docket  Number 
126WPS,  Superfund  Docket  Room  LG- 
100,  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington, 
DC  20460. 

Docket  Copies  of  materials  relevant 
to  this  rulemaking  are  contained  in 
Room  LG-100  at  the  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC  20460.  The  docket  is 
available  for  inspection  between  the 
hours  ot  9:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  excluding  Federal 
holidays.  To  review  docket  materials, 
make  an  appointment  by  calling  202- 
382-3046.  TTie  public  may  copy  a 
maximum  of  50  pages  b'om  any 
regulatory  docket  at  no  cost.  Additional 
copies  cost  $.20  per  page. 


FOR  FURTHER  INFORMATION  CONTACT: 

Rodney  Turpin,  Project  Manager, 
Environmental  Response  Branch, 
Emergency  Response  Division  [MS-101], 
U.S.  Environmental  Protection  Agency, 
Woodbridge  Avenue,  Building  10, 

Edison,  N).  08837,  or  the  RCRA/ 
Superfund  Hotline  at  1-800/424-9346,  in 
Washington,  DC  at  1-202/382-3000. 
SUPPLEMENTARY  INFORMATION:  The 
contents  of  today's  preamble  are  listed 
in  the  following  outline: 

I.  Introduction 

A.  Statutory  Authority 

II.  Key  Issues  in  this  Rulemaking 

A.  Scope  of  Employees  Covered  by  EPA’s 
Worker  Protection  Standards 

B.  Efiective  Date 

III.  Siunmary  of  Supporting  Analyses 

A.  Executive  Order  No.  12291 

B.  Regulatory  Flexibility  Analysis 

C.  Paperwork  Reduction  Act 

I.  Introduction 

A.  Statutory  Authority 

Section  126(a)  of  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  (SARA)  requires  the  Secretary  of 
Labor  to  promulgate  within  one  year 
after  the  date  of  enactment  of  SARA, 
health  and  safety  standards  pursuant  to 
section  6  of  the  Occupational  Safety  and 
Health  Act  of  1970  (OSH  Act),  for 
employees  engaged  in  hazardous  waste 
operations.  These  section  126(a) 
standards  were  proposed  by  the 
Department  of  Labor’s  Occupational 
Safety  and  Health  Administration 
(OSHA)  on  August  10, 1987  (52  FR 
29620).  Under  SARA  section  126(c),  the 
OSHA  section  126(a)  worker  protection 
regulations  are  effective  one  year  after 
the  date  of  their  promulgation.  Section 
126(e)  of  SARA  requires  the  Secretary  of 
Labor  to  issue  interim  final  OSHA 
regulations  within  60  days  of  SARA’s 
enactment.  The  interim  final  regulations 
take  effect  immediately  upon  issuance 
and  remain  effective  until  final 
regulations  become  effective.  The 
interim  final  regulations  contain 
standards  for  Federal  employees, 
private  employees,  and  State  and  local 
employees  in  States  which  OSHA- 
approved  State  plans,  who  are  engaged 
in  hazardous  waste  operations 
(including  emergency  responses  to 
hazardous  substance  incidents).  These 
interim  final  regulations  were  issued  by 
OSHA  and  published  in  the  Federal 
Register  on  December  19, 1986  (51  FR 
45654). 

Section  126(f)  of  SARA  requires  the 
EPA  Administrator  to  promulgate 
standards  identical  to  those  contained 
in  the  section  126(a)  OSHA  regulations 
(which  will  be  codified  at  29  CFR 
1910.120)  not  later  than  90  days  after  the 
promulgation  of  the  OSHA  regulations. 


The  EPA  regulations  are  to  cover  State 
and  local  government  employees  in 
States,  territories,  and  districts  without 
an  approved  worker  protection  plan 
under  section  18  of  the  OSH  Act.  EPA  is 
required  by  SARA  section  126(f)  to 
promulgate  standards  identical  to  those 
promulgated  by  OSHA  under  SARA 
section  126(a).  Today's  proposed  rule 
relates  to  the  application  of  the  OSHA 
standards  rather  than  to  their 
substantive  requirements. 

n.  Key  Issues  in  this  Rulemaking 

The  following  two  issues  regarding 
EPA’s  responsibilities  under  SARA 
section  126(f)  are  raised  by  the  language 
of  the  statute:  (1)  The  appropriate 
definition  of  the  term  “employees  of 
State  and  local  governments;''  and  (2) 
the  appropriate  effective  date  of  EPA’s 
worker  protection  regulations.  Both  of 
these  issues  are  discussed  briefly  below. 

A.  Scope  of  Employees  Covered  by 
EPA's  Worker  Promotion  Standards 

SARA  section  126(f)  covers 
"employees  of  State  and  local 
governments”  who  are  engaged  in 
hazardous  waste  operations.  The  statute 
does  not  define  the  term  “employee.” 

The  definition  of  employee  is  important 
because  whether  that  term  is  defined 
narrowly  or  broadly  determines  whether 
volunteers,  such  as  volunteer  fire 
fighters  responsing  to  emergency 
incidents,  are  protected  by  the  l^A 
standards.  Approximately  80  percent  of 
all  fire  departments  are  volunteer. 

Section  6  of  the  OSH  Act  requires  the 
Secretary  of  Labor  to  promulgate 
national  occupational  safety  and  health 
standards  for  the  protection  of 
employees.  For  purposes  of  the  OSH 
Act,  the  term  “employee”  is  defined  as 
an  employee  of  an  “employer.”  The 
definition  of  the  latter  term  explicitly 
excludes  “any  State  or  political 
subdivision  of  a  State.”  Thus,  State  and 
local  employees  are  not  covered  by  the 
section  6  standards.  Section  18(b)  of  the 
OSH  Act.  however,  provides  that  a  State 
may  submit  a  plan  to  the  Secretary  of 
Labor  for  occupational  safety  and  health 
standards  applicable  only  to  employees 
of  the  State  and  its  political  subdivisions 
(i.e.,  public  employees).  Section  18(c)  of 
the  OSH  Act  sets  forth  the  criteria  that 
such  a  State  plan  must  meet.  Neither  the 
OSHA  interim  final  worker  protection 
standards  nor  the  OSHA  proposed 
standards  explicitly  define  the  term 
“employee.”  OSHA  allows  the 
individual  States  with  OSHA-approved 
worker  protection  plans  to  interpret  the 
term  “employee”;  some  States  include 
volunteers  and  some  do  not.  EPA  is 
proposing  to  allow  individual  States  to 
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devdop  their  own  definition  of  the  t^rm 
“employee,"  so  long  as  the  definition  is 
consistent  with  other  State  statutes  or 
regulation8.Thi8  approach  is  coasiatent 
with  die  approach  t^en  hy  OSHA  and 
allows  the  States  to  maintain 
consistency  with  oth«'  State  standards. 
One  disadvantage  of  this  optwa, 
however,  to  that  varying  &ate 
definitions  (A  the  terra  “employee”  wifl 
make  EPA’s  worker  protection 
standards  more  difficult  for  the  Agency 
to  implement  because  the  scope  ol  the 
standards  will  diffm*  from  State  to  State. 

The  Agency  considered  proposing  a 
broad  definition  of  the  term  “employee” 
to  include  all  State  workers,  wfaetli« 
compensated  or  not  Many  State 
worker's  compensation  statutes  provide 
support  for  srndi  a  broad  definitiOT  of 
“employee.”  These  statutes  provide  cash 
ben^ts  and  medical  care  to  victiras  of 
worii-related  injuries.  Coverage  to 
limited  to  “employees”  as  opposed  to 
“independent  contractors”  who  are  not 
controlled  directly  by  the  employer. 

Most  States  make  worker’s 
compensation  available  to  public 
employees  and  a  number  of  States  also 
have  provisions  expressly  including 
volunteer  fire  fighters.  In  fact,  volunteer 
fire  filters,  either  by  legislation  or  by 
judicial  decision,  have  been  brou^ 
within  worker’s  compensation 
protection  by  many  States.  States  that 
include  volunteer  fire  fighters  wifiiin  the 
worker’s  compensation  umbrella  inchule 
Alaska,  Arizona,  California,  Colorado, 
Delaware,  Hawaii,  Iowa,  Maryland, 
Michigan,  Nebraska,  New  Hampshire, 
New  Jersey,  New  Yoik,  North  Elakota, 
Pennsylvania,  South  Dakota,  Virginia, 
and  Wisconsin.  Although  many  States 
have  not  extended  worker’s 
compensation  protection  to  volunteers 
such  as  volunteer  fire  fighters,  the  trend 
is  toward  such  coverage. 

The  Agency  believes  that  a  broad 
definition  of  “employee"  may  be 
appropriate  because  whether  ornot 
wages  are  paid  may  be  an  insufficient 
basis  for  allowing  lower  standards  of 
protection  for  individuals  who  can  be 
exposed  to  hazardous  situations  in  the 
course  of  performing  emergency 
response  duties.  As  stated  in  the 
preamble  to  the  OSHA  interim  final  rule, 
the  clear  Congressional  intent  of 
requiring  worker  safety  standards  is  to 
allow  employees  to  participate  in 
hazardous  waste  cleanup  activities  with 
minimal  risk  to  their  health  and  safety 
(51  FR  45657).  A  reasonable 
interpretation  is  that  training,  medical 
surveillance,  maximum  exposure  limits, 
and  other  worker  protection  standards 
specified  in  SARA  section  126(b]  should 
apply  to  all  persons  whose  duties  bring 


them  into  contact  with  hazardous  waste 
during  site  cleanup  and  emergency 
response,  wheth»  or  not  diey  receive 
monetary  corapemation  for  the  activity. 
QPA  requests  cmuments  on  this  broader 
dpfinitinn  of  the  term  “eaqdoyee.” 
SpecificaHy,  the  Agency  requests 
comments  on  defiidi^  “emplc^me”  to 
include  both  compensated  and 
uncompensated  State  and  local  worko's 
engaged  in  hazardous  waste  operations. 

As  mentioned  above,  EPA’s  worker 
protection  standards  must  be  identical 
to  OSHA’s  standards.  OSHA’s  ^posed 
standards  require  toaiidng  for  ail 
employees  who  “engage  in  hazardous 
waste  operations  that  could  expose 
them  to  hazardous  substances,  safety  or 
health  hazards.”  Employees  may  not 
engage  in  emergency  response  activities 
or  cleanup  at  hazardous  waste  sites 
unless  they  receive  proper  training.  (See 
29  CnH  19iai2Q(e).  52  FR  29642-43, 
August  10, 1987).  'therefore,  employees 
in  non-09iA  States  will  be  allowed  to 
participate  in  emergency  response 
activities  only  if  such  employees  receive 
proper  training.  Because  some 
employers  may  not  be  able  to  provide 
the  necessary  level  of  training  to  their 
employees  (and  therefore  the  employees 
would  be  foreclosed  from  participating 
in  response  activities),  the  ^ency  to 
concerned  about  the  potenti^  impact  on 
emergency  response  capabilities.  The 
Agency  solicits  comments  on  whether 
requiring  training  for  such  employees 
may  decrease  emergency  response 
capabilities,  thus  potentially 
endangering  public  health  or  welfare  or 
the  environment. 

B.  Effective  Date 

As  mentioned  earlier,  SARA  section 
126(a)  directs  the  Secretary  of  Labor  to 
promulgate  worker  protection  standards 
within  one  year  of  the  enactment  of 
SARA.  Section  12e(c)  of  SARA  provides 
that  the  foial  regulations  establishing 
these  standards  riiall  become  effective 
one  year  after  the  date  they  are 
promulgated  by  the  Secretary  of  Labor. 
SARA  section  126(f)  directs  the 
Administrator  of  I^A  to  promulgate 
identical  standards  not  later  than  90 
days  after  the  promulgation  of  the 
section  126(c)  regulations. 

EPA  has  considered  two  alternative 
effective  dates  for  the  EPA  rule  applying 
OSHA’s  standards  to  State  and  local 
employees  in  States  and  territories  that 
do  not  have  OSHA-approved  plans:  (1) 
The  date  of  promulgation  of  the  EPA 
regulations;  and  (2)  90  days  after  the 
date  of  promulgation  of  the  EPA 
regulations. 

EPA  has  decided  to  proceed  with  the 
second  alternative.  State  and  local 
government  employers  in  non-OSHA 


States  and  territories  need  some  time 
between  the  date  of  promulgatiou  and 
the  date  of  compliance  to  enaUe  them  to 
train  personnel  and  purchase 
equipment.  Although  OSHA's  interim 
final  rule  (51  FR  45654,  December  19, 

1986)  provided  some  notice  of  the 
applicable  requirements,  that  rule  did 
not  specify  the  universe  of  employers 
subject  to  the  EPA  regulations.  In 
developing  this  proposed  rule,  EPA 
spoke  witii  some  State  environmental 
agencies  and  some  local  fire 
departments  to  determine  the  amount  of 
time  that  would  be  necessary  to  comply 
with  the  SARA  worker  protection 
standards.  Two  State  environmental 
agencies  commented  tiiat  90  days  is  a 
sufficient  time  period  in  which  to  teach 
full  compliance  with  tiie  worker 
protection  standards.  It  is  significant, 
however,  that  one  of  these  agencies  is  in 
an  OSHA-approved  State,  and  although 
the  other  is  not  in  an  OSHA-approved 
State,  R  has  a  relatively  advanced 
worker  protection  program.  Some  local 
fire  depMtmeiits  stated  tiiat  they 
already  have  begun  to  comply  with  the 
standards,  but  that  obtaining  fiinds  for 
training  and  purchase  of  equipment  to  a 
major  concern.  The  results  of  the  above 
surveys  in<ficate  that  various  States  and 
localities  are  at  different  stages  of 
compliance.  Based  on  its  initial  analysis 
of  tiiese  results,  EPA  believes  tiiat  an 
effective  date  of  90  days  after 
promulgatkm  would  allow  sufficient 
time  for  State  and  local  employers  and 
employees  in  non-OSHA  States  and 
territories  to  prepare  properly  for 
compliance  with  these  regulations.  The 
90-day  effective  date  also  would 
minimize  the  amount  of  time  during 
which  private  contractors  would  be 
covered  by  the  OSHA  standards  while 
State  and  local  employees  in  non-OSHLA 
States  and  territories  would  not  be 
covered  by  any  woiker  protection 
standards.  The  Agency  solicits 
comments  from  State  and  local 
employers  and  employees  on  whether 
States  with  less  advanced  worker 
protection  programs  may  need  more 
time  to  comply.  EPA  also  encourages  all 
such  State  and  local  employers  who  are 
able  to  comply  sooner  than  90  days  after 
the  date  of  promulgation  to  do  so. 

III.  Summary  of  Supporting  Analyses 

A.  Executive  Order  No.  12291 

Executive  Order  (E.O.)  No.  12291 
requires  that  regulations  be  classified  as 
major  or  non-major  for  purposes  of 
review  by  the  Office  of  Management 
and  Budget  (OMB).  According  to  RU. 
No.  12291,  major  rides  are  regulations 
that  are  likely  to  result  in: 
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(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more;  or 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

EPA  has  determined  that  today’s 
proposed  rule  is  non-major  The  Agency 
estimates  that  the  annual  cost  of 
compliance  with  EPA’s  proposed 
application  of  OSHA’s  worker 
protection  standards  to  State  and  local 
employees  in  non-OSHA  States  and 
territories  is  approximately  $38.4 
million.  This  estimate  is  based  on  an 
analysis  conducted  by  OSHA  of  the 
economic  effects  in  all  50  States  of  the 
SARA  section  126  worker  protection 
standards.^  EPA’s  analysis  attributes 
some  of  the  costs  contained  in  the 
OSHA  economic  report  to  EPA’s  worker 
protection  regulations.  The  EPA  costs 
are  a  subset  of  the  OSHA  cost 
estimates. 

In  general,  most  of  the  costs 
attributable  to  the  EPA  regulations  are 
incurred  by  employers  of  two  categories 
of  workers  in  non-OSHA  States  and 
territories:  (1)  Public  emergency 
response  teams;  and  (2)  public 
employees,  including  On-Scene 
Coordinators,  engaged  in  government- 
mandated  cleanups  of  uncontrolled 
hazardous  waste  sites.  The  estimated 
net  annual  costs  attributable  to  these  . 
two  categories  of  employees  are  $37 
million  and  $1.4  million,  respectively. 

*  £;e«  U.S.  Department  of  Labor,  Occupational 
Safety  and  Health  Administration,  “Preliminary 
Regulatory  Impact  and  Regulatory  Flexibility 
Analysis  of  the  Occupational  Standard  for 
Hazardous  Waste  O]^ratioiu  and  Emergency 
Response,”  July  31. 1987. 


Thus,  the  total  estimated  annual  cost  is 
$38.4  million.  For  further  detail,  see 
“Compliance  Cost  Analysis  in  Support 
of  EPA  Worker  Protection  Standards 
Under  Section  126(f)  of  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986.’’  This  proposed  rule  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  as  required  by 
E.O.  No.  12291. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  Aat  a  Regulatory  Hexibility 
Analysis  be  performed  for  all  rules  that 
are  likely  to  have  a  “significant  impact 
on  a  substantial  number  of  small 
entities.’’  In  OSHA’s  Regulatory 
Flexibility  Analysis  for  its  proposed 
worker  protection  standards,  OSHA 
determined  that  the  standards  may  have 
some  impact  on  local  subcontractors 
performing  hazardous  waste  operations. 
The  EPA  regulations  do  not  affect  these 
workers  because  they  are  private 
employees.  There  is  a  possibility, 
however,  that  some  small  municipalities 
in  non-OSHA  States  may  be  imable  to 
afford  the  costs  of  compliance  with  the 
worker  protection  standards.  Such 
municipalities  have  the  option  of  not 
acting  as  first  responders  to  hazardous 
materials  incidents,  in  which  case  they 
would  not  have  to  comply  with  the 
worker  protection  standards  and  would 
not  incur  any  costs. 

C.  Paperwork  Reduction  Act 

Because  EPA  has  no  discretion  under 
SARA  section  126  with  respect  to  the 
substance  of  the  worker  protection 
standards,  EPA  in  effect  is  applying  the 
OSHA  standards  to  State  and  local 
employees  in  non-OSHA  States.  This 
extension  of  the  OSHA  standards 
(particularly  the  informational  program 
requirements  of  29  CFR  1910.120(i)]  will 
provide  a  small  increase  in  the 
paperwork  burden  imposed  on  the 
regulated  community  for  information 


collection  associated  with  protection  of 
workers  engaged  in  hazardous  waste 
operations. 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1980,  44  U.S.C.  3501  et  seq. 

Submit  comments  on  these  requirements 
to  EPA  and  the  Office  of  Information 
and  Regulatory  Affairs;  OMB;  726 
Jackson  Place  NW.;  Washington,  DC 
20503  marked  “Attention:  Desk  Officer 
for  EPA.”  The  final  rule  will  respond  to 
any  OMB  or  public  comments  on  the 
information  collection  requirements. 

List  of  Subjects  in  40  CFR  Part  311 

Containers,  Drums,  Emergency 
response.  Hazardous  materials. 
Hazardous  substances.  Hazardous 
waste.  Materials  handling  and  storage. 
Personal  protection  equipment.  Storage 
areas.  Training,  Waste  disposal. 

Date:  September  28, 1988. 

Lee  M.  Thomas, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  to  amend  Title 
40  of  the  Code  of  Federal  Regulations, 
Chapter  I  by  adding  a  new  Part  311  to 
read  as  follows: 

PART  311— WORKER  PROTECTION 

Authority:  29  U.S.C.  655,  Pub.  L  99-499. 

§311.1  Application. 

The  substantive  provisions  of  29  CFR 
1910.120  apply  to  State  and  local 
employees  engaged  in  “hazardous  waste 
operations,”  as  defined  in  29  CFR 
1910.120(a)(3],  in  States,  territories  or 
districts  that  do  not  have  a  worker 
safety  and  health  plan  approved  under 
section  18  of  the  Occupational  Safety 
and  Health  Act  of  1970. 
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